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EMBAJADA DEL ECUADOR
WASHINGTON, D.C

No. 4-2-73/93

The Embassy of Ecuador refers the Department of
State regarding its proposal to ammend the Agreement on Investment
Cuaranties between Ecuador and the United Statez <f BAmerica
effected by an exchange c¢f notes signed at Washington D.C. on march
28 and 292, 1955, to its related agreement effected by an exchange
of notes signed at Quito on September 4, 1963, and to its
complementary implementing provisions agreed wupon ‘through an
exchange of notes signed at Quito on November 28, 1984,

The Embassy of Ecuador in accordance with the.
procedure proposed by the State Department agrees that this reply
constitutes its acceptance to the amendments on the Agreement on

investments Guaranties and its complementary implementing
provisions, therefore it shall enter into force.

The Embassy of Ecuador avails itself of this
opportunity to renew to the Cepartment of State the assurances of
its highest consideration.

Washington, JUL 9 1993
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T0 THE DEPARTMENT OF STATE
Washington D.C.
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approval of pioiects by the Government of Ecuador that is
referred to in the first paragraph of the Agreement opn
Investment Guaranties and Article 2 of the complementéry
implementing provisions set forth in the notes dated

November 18, 1984, is eliminated.

2. article 6(b) of the complementary implementing
provisions set forth in the notes dated November 28, 1984

is deleted, and Article 6(c) is redesignated *S(b)."

3. The first sentence of Article 7(b) of the
complementary implementing provisions set forth in the

notes dated November 28, 1984, is deleted.

1f the foregoing proposal is acceptable to the
Government of Ecuador, the Department of State further
proposes that this note and the Embassy's note in reply
shall constitute an amendment to the Agreement on
investment Guaranties between our Governments and 1its
complementary implementing provisions, which shall enter

into force on the date of the Embassy's note in reply.

Department of State,

washington,

July 9, 1993
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INVESTMENT GUARANTIES

Agreement Between the
UNITED STATES OF AMERICA
and EcuApoRrR

Relating to the Agreement of March 28
and 29, 1955

Effected by Exchange of Notes
Signed at Quito September 4, 1963




ECUADOR

Investment Guaranties

Agreement relating to the agreement of March 28 and
29, 1955.

Effected by exchange of notes

Signed at Quito September 4, 1963;

Entered into force September 4, 1963.

The American Ambassador to the Ecuadorean Minister of Foreign
Affairs

EMBassy oF THE
UNITED STATES OF AMERICA
No. 100 Quito, September 4, 1963

ExcELLENCY :

I have the honor to refer to the agreement effected by the exchange

.of notes of March 28 and 29, 1955 [*] between our two Governments

relating to investment guaranties which may be issued by the Gov-
ernment of the United States of America for investments in activities
in Ecuador. After the exchange of these notes, legislation was enacted
in the United States of America modifying and augmenting the cov-
erage to be provided investors by investment guaranties that may
be issued by the Government of the United States of America.

In the interest of facilitating and increasing the participation of
private enterprise in furthering the economic development of Ecuador,
the Government of the United States of America is prepared to issue
mvestment guaranties providing such coverage as may be authorized
by the applicable United States legislation for appropriate investments
in activities approved by Your Excellency’s Government provided that
the Government of Ecuador agrees that the undertakings between
our respective Governments contained in the above-mentioned agree-
ment will be applicable to such guaranties.

Upon receipt of a note from Your Excellency indicating that the
foregoing is acceptable to the Government of Ecuador and that the
above-mentioned undertakings will apply, the Government of the
United States of America will consider that this note and your reply
thereto constitute an agreement between the two Governments on this
subject, the agreement to enter into force on the date of your note in

reply.
*TTAS 8230; ‘6 UST 843.
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Accept, Excellency, the renewed assurances of my highest

consideration.
Mavurice M. BerNBaUM

His Excellency
Doctor NErraLt Ponce MIRANDA,
Minister of Foreign Affairs,
Quito.

The Ecuadorean Minister of Foreign Affairs to the American
Ambassador

REPUBLICA DEL ECUADOR
MINISTERIO DE RELACIONES EXTERIORES

No. 107-DCL-CE Qurro, a 4 de Septiembre de 1.963.

SeNor EMBAJADOR:

Tengo a honra referirme a la atenta nota de Vuestra Excelen-
cia nitmero 100, de 4 del presente mes, relativa al Acuerdo concluido
mediante intercambio de notas de 28 y 29 de marzo de 1.955 entre
nuestros dos Gobiernos, acerca de las garantias de inversién que
podrian ser otorgadas por el Gobierno de los Estados Unidos de
América para inversiones que se efectiien en el Ecuador; y en la
cual me indica, ademads, que luego del aludido intercambio de notas
se han expedido en los Estados Unidos de América nuevas leyes que
modifican vy aumentan la proteccién concedida a los inversionistas
a través de garantias de inversion que podrian ser emitidas por el
Jlustrado Gobierno de Vuestra Excelencia.

2. - Como en la mencionada nota sefiala también Vuestra Exce-
lencia que con el propésito de facilitar e incrementar la participacién
de la empresa privada para el fomento del desarrollo econémico del
Ecuador, el Gobierno de los Estados Unidos de América se halla
dispuesto a otorgar garantias de inversién en la medida en que éstas
puedan ser autorizadas por la legislacién pertinente de los Estados
Unidos de América para inversiones en actividades aprobadas por el
Ecuador, mi Gobierno conviene en que los compromisos entre nues-
tros respectivos Gobiernos, contenidos en el Acuerdo de 1.955, sean
aplicables a tales garantias.

3.... .El Gobierno del Ecuador considera que la nota de Vuestra
Excelencia y esta contestacién constituyen un acuerdo entre los dos
Gobiernos sobre este asunto, el mismo que entrard en vigencia a partir
de la.presente fecha.

Vilgome de esta oportunidad para reiterar a Vuestra Excelen-
cia las seguridades de mi més alta y distinguida consideracién. -
Dr. N. Poxce

Neftali Ponce Miranda,
Ministro de Relaciones Exteriores.

TIAS 5428
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A Su Excelencia el Seﬁotr Don Maurice M. BerNBaUM,
Embajador Extraordinario y Plenipotenciario
de los Estados Unidos de América.

Translation

REPUBLIC OF ECUADOR
MINISTRY OF FOREIGN AFFAIRS

No. 107-DCL—CE Qurro, September 4, 1963

Mr. AMBASSADOR:

T have the honor to refer to Your Excellency’s note No. 100 of the
4th of this month concerning the Agreement concluded by an exchange
of notes of March 28 and 29, 1955 between our two Governments re-
lating to investment guaranties which might be granted by the Gov-
ernment of the United States of America for investments made in
Ecuador, in which you further inform me that, after the aforesaid
exchange of notes, new legislation was enacted in the United States of
America modifying and augmenting the coverage provided investors
through investment guaranties that might be issued by Your Excel-
lency’s Government.

9. Since in the aforesaid note Your Excellency also calls attention
to the fact that, in the interest of facilitating and increasing the par-
ticipation of private enterprise in furthering the economic develop-
ment of Ecuador, the Government of the United States of America is
prepared to grant investment guaranties to the extent that they may
be authorized by applicable legislation of the United States of Amer-
ica for investments in activities approved by Ecuador, my Govern-
ment agrees that the undertakings between our respective Govern-
ments contained in the Agreement of 1955 will be applicable to such
guaranties. '

3. The Government of Ecuador considers that Your Excellency’s
note and this reply constitute an agreement between the two Govern-
ments on this subject, the agreement to enter into force on this date.

1 avail myself of this opportunity to renew to Your Excellency the
assurances of my highest and most distinguished consideration.

Dr. N. PonNce
Neftali Ponce Miranda
Minister of Foreign Affairs

His Excellency Maurice M. BERNBAUM,
Ambassador Extraordinary and Plenipotentiary
of the United States of America.

TIAS 5426
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EMBASSY OF THE
UNITED STATES OF AMERICA

Quito, Ecuador
November 28, 1984

No. 62

Dear Mr. Minister:

I have the honor to refer to the Agreement on Investment
Guaranties between the Governments of the United States of
America and Ecuador effected by the exchange of notes
signed in Washington, D.C., on March 28 and 29, 1955, and
to the Agreement on Investment Guaranties between our two
Governments effected by the exchange of notes signed in
Quito on September 4, 1963, I refer also toc conversations
which have recently taken place between representatives of
our two Governments relating to economic activities in
Ecuador which promote the development of the economic
resources and productive capacities of Ecuador and to
guaranties of such activities backed in whole or in part by
the credit or public monies of the United States of
America, administered either directly by the Overseas
Private Investment Corporation {“"OPIC"), an instrumentality.
of the United States Government, or pursuant to
arrangements between such instrumentality and commercial
insurance or reinsurance companies.

As a result of these conversations, I have the honor to
confirm understandings reached in the following terms:

ARTICLE ONE

As used herein, the term "“Coverage" shall refer to any
investment insurance, reinsurance or guaranty which is
issued in accordance with this exchange of notes by OPIC or
any successor entity. The term "“Issuer” shall refer to
OPIC or any successor entity to the extent of their
interest in any Coverage, whether as a party or successor
to a contract providing Coverage or as an agent for the
administration of Coverage.
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ARTICLE TWwWO

The procedures set forth in this exchange of notes
shall apply only with respect to Coverage relating to
projects or activities registered with the Government of
Ecuador or to projects with respect to which the party
under Coverage seeks to enter or has entered into a
contract with the Government of Ecuador or with any entity
in the Ecuadorean public sector for the provision of goods
or services.

ARTICLE THREE

(a) If the Issuer makes payment to any party under
Coverage, the Government of Ecuador shall recognize,
subject to the provisions of Article 4 hereof, the transfer
to the Issuer of all currency, credits, assets or
investment on account of which payment under such Coverzge
was made, and shall recognize as well the appointment of
the natural or juridical person to whom, as fiduciary agent
or holder of the Issuer in Ecuador, the Issuer has assigned
any right, title, privilege, claim, or cause of action
existing or which may arise in connection with said payment
and which constitutes an effective right in favor of the
Issuer over all currency, credits, assets, or investment on
account of which payment under such Coverage was nade.

(b) Neither the Issuer nor the fiduciary agent or
holder acting in its name in Ecuador shall assert greater
rights than those of the assigning party under Coverage
with respect to any interest transferred or succeeded to
under this Article.

(c) Coverage issued outside of Fcuador with respect to
a project or activity within Ecuador shall be governed by
the law of the place where the Coverage was issued.

(d) The Issuer shall enjoy those tax exemptions and
exonerations in Ecuador granted to foreign financial
institutions operating in Ecuador.

ARTICLE FOUR

To the extent that the laws of Ecuador partially or
wholly invalidate or prohibit the acquisition from a
covered party of any interest in any property within the
territory of Ecuador by the Issuer, the Government of
Ecuador shall permit such party and the Issuer to make
appropriate arrangements pursuant to which such interests
are transferred to an entity permitted to own such
interests under the laws of Ecuador.



~3-

ARTICLE FIVE

Amounts in the lawful currency of Ecuador transferred
to the Issuer by virtue of such Coverage shall be accorded
treatment by the Government of Fcuador no less favorable as
to use and conversion than the treatment to which such
funds would be entitled in the hands of the covered party.
Such amounts in the lawful currency of Ecuador may be
transferred by the Issuer to the Embassy of the United
States of America in Ecuador and upon such transfer shall
be freely available for use by the Embassy and other
official agencies of the Government of the United States of
America in Ecuador.

ARTICLE SIX

(a) Any dispute between the Government of the United
States of America and the Government of Ecuador regarding
the interpretation of the text of this exchange of notes or
which, in the opinion of ocne of the Governments, involves a
question of public international law arising out of any
project or activity for which Coverage has been issued in
accordance with this exchange of notes shall be resolved,
insofar as possible, through direct negotiations between
the two Governments, If at the end of three months
following the request for negotiations, the two Governments
have not resolved the dispute by agreement, the dispute,
including the issue of whether such dispute presents a
question of public international law, shall be submitted,
at the initiative of either Government, to an arbitral
tribunal for resolution in accordance with Article 7(b).

(b) submission to such tribunal of claims derived from
parties under Coverage shall be subject to the principle of
prior exhaustion of appeals and administrative and judicial
remedies available in Ecuador.

(c) Nothing in this exchange of notes shall limit the
right of each Government to assert a claim under
international law in its sovereign capacity.

ARTICLE SEVEN

The arbitral tribunal shall be established and function
as follows:

(a) Each Government shall appoint one arbitrator; these
two arbitrators shall designate a President by common agree-
ment who shall be a citizen of a third state and be
appointed by the two Governments. The arbitrators shall be



appointed within two months and the President within three
months of the date of Treceipt of either Government's
request for arbitration. If the appointments are not made
within the foregoing time limits, either Government may, jp
the absence of any other agreement, Fequest the President
of the International Court of Justice to make the necessary
appointment or appointments, ang both Governments agree to
accept such appointment or appointments.

Ecuador. The tribunal shali bage its decision on the
applicable principles and fules of publje interna-
tional law. The tribunal shal} decide by majority vote.
Its decision shall be final and binding on both parties,

(c) Each of the Governments shall pay the expense of
its arbitrator and of its representation in the Proceedings
before the arbitral tribunal; the expenses of the President
and the other costs shall be paid in equal parts by the two
Governments, The arbitral tribunajl Bay adopt regulations
concerning the Costs, consistent with the foregoing,

(d) 1In a1ll other matters, the arbitral tribunal shall
regulate its own procedures,

ARTICLE EIGHT
—_ Sihnl

informs the other of an intent no longer to be a party to
it. In such event, the provisions of the agreement with
Tespect to Coverage issued Prior to said denunciation shalj]
remain in force for the duration of such Coverage, but jp
No case longer than twenty years after the date of
denunciation of the Agreement .

I take this opportunity, Excellency, to reiterate the
renawed assurances of @y highest consideration,

Samue]l F, Hart
Ambassador



Republic of Ecuador
Province of Pichincha

City of Quito

Embassy of the United States
of America

and affjxed the seal of the Consular Service of The
United States of America at Quito, Ecuador, this

Sharon Woods Villarosa
Vice Consul of the United States
Of America




REPURLICA DXL RCUADOR

N® 98/84-DPEB

Quito, a 28 de noviembre de 1984

Sefior Embajador:

Tengo a honra dar Fespuesta a la atenta no
ta ndmero 62, de esta fecha, mediante la cual Vuestra
Excelencia se sirve referirse al Acuerdo de Garantfa de

Unidos de América Y el Ecuador, mediante canje de notas
firmado en la ciudad de Washington, D.C., el 28 y 29 de
marzo de 1955, Y al Acuerdo de Garantfas de Inversidncg
lebrado entre los mismos Gobiernos, con relacién alAcueE
do antes mencionado, mediante canje de notas firmado en
la ciudad de Quitc el 4 de Septiembre de 1963. Vuestra

tes de nuestros dog Gobiernos en relacifn con las acti-
vidades econfmicas en e} Ecuador, dedicadas a promover
el desarrollo de los recursos econfmicos y la capacidad
de produccifn del Ecuader, y a jas garantias de dichas

dito o fondos pdblicos de log Estados Unidos de América,
administradas, 72 sea directamente Por la OVERSEAS PRI-
VATE INVESTMENT CORPORATION ("OPIC"), una dependencia
del Gobierno de los Estados Unidos, o bien en virtud de
acuerdos suscritos entre tal dependencia Yy compaﬁiasneg
cantiles de Seguros o reaseguros.

Al ExcelentIsimo Sefior

Samuel F, Hart,

Embajador Extraordinario Y Plenipotenciario de los
Estados Unidos de América

Ciudad.



REPUBLICA DXL ECUADOR

S+, MINISTERIO DE RELACIONES EXTERIORES

2. Como resultado de dichas conversacicnes,
Vuestra Excelencia ha tentdo a bien confirmar los enten

dimientos a los que se llegd, en los Siguientes términos;

"ARTICULO PRIMERO

Para efectos del Presente canje de notas

Se entenderf por “"Cobertura” cualquier Seguro, reasegu
IO © garantfa de inversisn que emitan, conforme al prc
sente canje de notas, OPIC o Cualquier entidagd Suceso-~
ra de ésta. por "Entidad Emisora* Se entenderf a oOrIC
O cualquier entidad sSucesora de ésta, en la medida en
que tenga un interés en cualquier Cobertura, ya sea co
mO una de las partes o como sucesora de un contrato que
Proporcione Cobertura, o bien como agente para la admi
nistracién de la Cobertura.

ARTICULO SEGUNDO

ARTICULO TERCERO

(&) S1 la Entidad Emisora efectuare un pa
90 & cualquier persona natural o jurfdica amparada por
la Cobertura, el Gobierno del Ecuador reconocerd, con
sSujecibn a lo dispuesto en el ArtIculo Cuarto del pre-
sente canje de notas, la transferencia a la Entidad Bnt
Sora, de todos los fondos, créditos, bienes o inversio
hes a cuenta de losg Cuales se efectuare el pago confog
me a dicha Cobertura; asg como también reconccersg el

Emisora en e) Ecuador, le hubiere sido cedido por la‘ql
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ARPUBLICA DEL ICUADOR
" MINISTERIO DE RELACIONES EXTERIORES
»-

v

tidad Emisora cualquier derecho, tftulo, privilegio, de
recho de reclamacién o motivo que fundamente una deman=
da que exista o que pudlere Surgir en relacifn con dido
Pago ¥y que constituya un derecho efectivo a favor de la
Entidad Emisora scbre todos los fondos, créditos, bie-
nes © inversiones a cuenta de los cuales se efectuareel
pago conforme a dicha Cobertura.

(b) En lo que respecta a cualesquiera in-
tereses transferidos o cedidos en virtud del presente
Articulo, ni la Entidad Emisora, ni la persona natural
O juridica que hiciere sus veces en el Ecuador como agen
te o tenedor fiduciario, reclamardn mayores derechos o™
los acordados a la parte cesionaria amparada por la Co-
bertura.

(c) La emisi6n de Cobertura realizada fue
ra del Ecuador, en relacién con un proyecto o actividad
en el Ecuador, se regirg por la ley del lugar donde se
celebrare.

(d) La Entidad Emisora gozarf en el Ecua-
dor de las franquicias Y exoneraciones tributarias que
Se concedieren a las instituciones financieras extranije
ras que operaren en el Ecuador. -

ARTICULO CUARTO

En la medida en que las leyes del Ecuador
invaliden o profiitban, total o parcialmente, la adquisi-
ci6n por la Entidad Emisora de cualesquiera intereses de
una parte amparada por la Cobertura sobre propiedades
dentro del territorio del Ecuador, el Gobierno ecuatoria
Do permitird a dicha parte Y a la Entidad Emisora efec=
tuar los arreglos necesarios para que dichos intereses
Sean transferidos a una entidad autorizada para poseer-
los de conformidad con las leyes del Ecuador.

ARTICULO QUINTO

El Gobierno del Ecuador otorgard a las su
mas en moneda de curso legal en el Ecuador que sean ad-
quiridas por transferencia por la Entidad Emisora al am
paro de tal Cobertura, un tratamients no menos favora-
ble, en cuanto a su uso Y conversifn, que el que recibi



REPUBLICA DEL ECUADOR
_ MINISTERIO DE RELACIONES EXTERIORES
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rfan si estuvieran amparadas por dicha Cobertura. Tales
sumas en moneda de curso legal en el Ecuador podrén ser
transferidas por la Entidad Emisora a la Embajada de los
Estados Unidos en el Ecuador y, una vez realizada tal
transferencia, ser&n de absoluta disposicién de la Emba-~
jada y otras agencias oficiales del Gobierno de los Esta
dos Unidos en el Ecuador.

ARTICULO SEXTO

(a) Toda controversia que se suscitare en-
tre el Gobierno de los Estados Unidos de América y el Go
bierno del Ecuador respecto de la interpretaciSn del teX
to del presente canje de notas, o que en opinifn de cual
quiera de los dos Gobiernos entrafare una cuestién de de
recho internacional pGblico gque emane de cualquier pro-
yecto o actividad que estuviere bajo el amparo de una Co
bertura emitida conforme al presente canje de notas, se
resolver®, en la medida de lo posible, mediante negocia-

‘ciones directas entre los dos Gobiernos. Si tal contro-

versia no pudiere ser resuelta por los dos Gobiernos por
mutuo acuerdoc dentro de un perfodo de tres meses subsi-
guientes a la fecha en gque se solicitare la celebracién
de las citadas negociaciones, la controversia, inclusive
el asunto de si se trata o no de una cuestifén de derecho
internacional piblico, se someterd por iniciativa de cual
quiera de los dos Gobiernos, a un tribunal arbitral, el
cual emitir® su laudo de conformidad con el inciso (b)
del Artfculo Séptimo.

(b) La sujecifn a dicho tribunal, de recla
mos derivados de partes amparadas por la Cobertura, se
realizard conforme al principio del previo agotamiento
de los recursos y vias administrativos y judiciales esta
blecidos en el Ecuador.

(c) Nada de lo dispuesto en el presente can
je de notas limitard los derechos basados en el derecho
internacional que pudiere alegar cada Gobiernc en el ejer
cicio de su capacidad de Estado soberano.

ARTICULO SEPTIMO

El tribunal arbitral se establecerf y fun-
cionard de la sigulente manera:

(a) Cada Gobiernoc nombrari un &rbitro; los



dos &rbitros asf nombrados designaridn de mutuo acuerdo a
un Presidente, el cual deberf ser un ciudadano de un ter
cer Estado y ser nombrado por los dos Gobiernos. Los &r
bitros se nombrarfn dentroc de un plazo de dos meses y el
Presidente dentro de un plazo de tres meses a partir de
la fecha de recepcidn de la peticifin de arbitraje porcual
quiera de los dos Gobiernos, Si no se efectuaren tales
nombramientos dentro de los plazos arriba estipulados,
cualquiera de los dos Gobiernos podr4&, en ausencia de cual
quier otro acuerdo, solicitar al Presidente de la Corte
Internacional de Justicia que efectfle el nombramiento o
nomhramientos necesarios y ambos Gobiernos convienen en
acesptar dicho nombramiento o nombramientos.

(b) El tribunal arbitral, al asumir compe-~
tencia, resolverd cualgquier cuestisn relacionada con el
previo agotamiento de los recurscs y vias administrativos
y judiciales vigentes en el -Ecuador. El tribunal funda-
mentard su laudo en los principios y reglamentos pert;nan
tes de derecho internacional p@blico. El tribunal decidi
rd por mayorfa de votos. Su laudo ser4 definitivo y oblx
gatorio para ambas partes.

(c) Cada uno de los Gobiernos pagari losgas
tos de su &rbitro y de su representacidn en las actuacio=
nes ante el tribunal arbitral; los gastos del Presidente
y las demi&s costas ocasionadas serdn sufragados en partes
iguales por los dos Gobiernos. El tribunal arbitral po-
dr& adoptar dilponicxones relativas a las costas, que sean
compatibles con lo que antecede.

(d) En todas las demis cuestiones, el tribu
nal arbitral reglamentar& sus propios procedimientos.

ARTICULO OCTAVO

El presente acuerdo continuard en vigencia

hasta seis meses después de la fecha en gque cualquiera

de los dos Goblernos reciba una nota del otro inform&ndo
le de su intencifn de dejar de ser parte en el mismo. En
tal caso, las disposiciones del acuerdo con respecto a
Coberturas emitidas antes de dicha denuncia, permanecerdn
en vigencia durante el plazo de tales Coberturas, pero en
ningln caso m&s alld de los veinte anos de la fecha de de
nuncia del acuerdo."




REPUBLICA DEL ECUADOR
- MINISTERIO DE RELACIONES EXTERIORES

3. En respuesta a la mencionada nota de Vues-
tra Excelencia, tengo a honra confirmarle que las dispo-
siciones gue anteceden son aceptables para el Gobierno
del Ecuador y, por tanto, la nota de Vuestra Excelencia
y la presente respuesta constituyen clfusulas de ejecu-
cifn complementaria del Convenic de Garantfa de Inversio
nes firmado el 28 y 29 de marzo de 1955 y de su amplia-
ci6n del 4 de septiembre de 1963.

4. La nota que contesto de Vuestra Excelencia
redactada en idioma inglés y esta respuesta en idioma es
panol, son de igual tenor, tienen el mismo valor y cons-
tituyen el acuerdo al que han llegado nuestros dos Gobier

nos sobre la materia.

V&lgome de esta oportunidad para reiterar

a Vuestra Excelencia las seqguridades de mi m&s alta y dis

W Yo

Edgar |Terda Terdn,
Ministro de Rdlaciones Exteriores

tinguida consideracifn.




	BL_Ecuador-07-09-1993
	BL_Ecuador-09-04-1963
	BL_Ecuador-11-28-1984

